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wise it would simply be a malicious interference in B's business, which 
is a violation of a well recognized right. 10 



THE CRIME OF AIDING A SUICIDE 

The criminal guilt to be attached to the abetting of suicide is perhaps 
as confusing a question as the law can present; and when the aid 
consists merely in furnishing the means of death if desired, a legal 
question is presented no less interesting than the ethical problem. In 
the recent case of People v. Roberts (1920, Mich.) 178 N. W. 690, the 
wife of the accused was hopelessly ill and had tried to commit suicide. 

10 "It is not wrong for members of a union to cease patronizing any one when 
they regard it for their interest to do so, but they have no right to compel others 
to break off business relations with the one from whom they have withdrawn 
their patronage, and to do this by unlawful means, with the motive of injuring 
such person. Such means as giving notices which excite the fear or reasonable 
apprehension of other persons that their business will be injured unless they 
do break off such relations or cease patronizing another, are wrong and unlawful." 
Wilson v. Hey (1908) 232 111. 389, 83 N. E. 928. 

"The term 'unfair' as used by organized labor has come to have a meaning 
well understood. It means that the person so designated is unfriendly to organ- 
ized labor or that he refuses to recognize its rules and regulations. ... In 
Gray v. Bldg. Trades Council, 91 Minn. 171, 97 N. W. 663. ... it was said that 
whether a publication that an employer of labor is 'unfair' is or is not unlawful 
depends on the circumstances of each case, that a notification to customers 
that plaintiffs are 'unfair' may portend a threat or intimidation, in which case 
it will constitute a boycott and is unlawful, but that a mere notification of that 
sort is not a threat, is not unlawful, and that the trial court was in error in 
that case in enjoining such conduct. . . . The decision in the Gray Case is 
controlling." Steffes v. Motion Picture Operators' Union (1917) 136 Minn. 200, 
161 N. W. 524. The privilege to boycott is upheld in Empire Theatre Co. v. 
Cioke (1917) S3 Mont. 183, 163 Pac. 107. The court says that "labor unions are 
not unlawful in this state; that such unions may publish and pursue a peaceful 
boycott against any person or enterprise deemed by them to be unfriendly, and 
that a combination of such unions or their members for such purposes cannot 
be viewed as a conspiracy. . . . What, then, was the 'threat' conveyed by the 
acts of the defendants according to the findings. In the last analysis it was that 
all those who patronized the theatre in defiance of the boycott would themselves 
be classed as unfriendly and subjected to boycott in their turn, a warning similar 
to that conveyed by the Lindsay circular, implicit in the Dilno banner, and 
necessarily involved in every earnest boycott. . . . Every person has the 
right, singly and in combination with others, to deal or refuse to deal with whom 
he chooses ; to reach his decision in that, as in all other matters, upon or with- 
out good reason; to regard as unfriendly all those who, with or without justifi- 
cation, refuse to co-operate or sympathize." Also see Parkinson Co. v. Building 
Trades Council (1908) 154 Calif. 581, 98 Pac. 1027. In the federal courts it is 
now apparently well settled that a secondary boycott is illegal under the Sherman 
Anti-trust Law. Loewe v. Lawlor (1908) 208 U. S. 274, 28 Sup. Ct. 301, affirmed 
in (1915) 235 U. S. 522, 35 Sup. Ct. 170. Duplex Printing Co. v. Deering 
(Jan, 3, 1921) U. S. Sup. Ct., Oct Term 1920, No. 45, held that the Clayton Act 
has made no change in this respect. 
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After she had begged her husband to give her poison, he mixed Paris 
Green and water in a cup and placed it within her reach. She drank it 
and died from the effect of the poison. The husband, confessing his 
participation to this extent, was held guilty of murder in the first 
degree. 

The court attempted partially to avoid the intricacies of the real ques- 
tion involved by relying upon a statute defining murder by means of 
poison, 1 for the status of suicide as a crime is apparently unsettled in 
Michigan. So that the criminal act charged was not aiding suicide but 
administering poison. . 

The question is not, however, to be so easily dismissed. Intention- 
ally to cause another's death by poisoning is unquestionably murder in 
every state, and it is difficult to understand why the statute in question 
should remove the entire case from consideration in the light of com- 
mon-law principles. To abet a suicide 2 has been held to be murder 
in the first degree, 3 murder in the second degree, 4 manslaughter, 5 or no 
crime at all. 6 The accused supplied the immediate means for his wife 
to commit suicide, but the act was hers without advice or other encour- 
agement from him, and to convict him of administering poison causing 
death is to imply a considerable degree of positive and personal partici- 
pation on his part hardly warranted by the facts. 7 The wording of the 
statute does not make the administering of poison murder in the first 
degree; indeed it is only "all murder which shall be perpetrated by 



1 Mich. Comp. Laws, 1915, sec. 15192 : "All murder which shall be perpetrated 
by means of poison, or lying in wait, or any other kind of wilful, deliberate and 
premeditated killing . . . shall be deemed murder of the first degree." 

'There are apparently four classes of abetting in suicide cases; (a) inciting, 
(b) by a suicide pact, (c) by passive aid, and (d) by non-prevention. The 
classification of cases according to the degree of criminality does not appear to 
correspond to the classes of abetting. The English cases are classified nearly in 
this way. 

3 Commonwealth v. Bowen (1816) 13 Mass. 356; Blackburn v. State (1872) 23 
Ohio, 146; Reg. v. Alison (1838, Cent. Cr. Ct.) 8 Car. & P. 418; Vaux & Rid- 
ley's Case (1665, K. B.) Kelyng, 52; Reg. v. Stormouth (1897) 61 J. P. 729; Reg. 
v. Jessop (1887) 10 Crim. L. Mag. 862; Rex v. Russell (1832, K. B.) 1 Moody 
C. C. 356; State v. Levelle (1891) 34 S. C. 120, 13 S. E. 319. 

'Commonwealth v. Hicks (1904) 118 Ky. 637, 82 S. W. 265; State v. Jones 
(1910) 86 S. C. 17, 67 S. E. 160. 

"Commonwealth v. Mink (1877) 123 Mass. 429; People v. Kent (1903) 41 
Misc. 191, 83 N. Y. Supp. 948; State v. Webb (1909) 216 Mo. 378, 115 S. W. 998; 
State v. Ludwig (1879) 70 Mo. 412. 

' Grace v. State (1902) 44 Tex. Cr. App. 101 ; Saunders v. State (1908) 54 Tex. 
Cr. App. 101. The facts in this latter case are nearly identical with those of the 
instant decision. 

'See Larremore, Suicide and the Law (1904) 17 Harv. L. Rev. 331, 337; see 
Kenner, Criminal Liability of an Inciter or Abettor of Suicide (1905) 61 Cent. 
L. J. 406; Commonwealth v. Bowen, supra note 3, where the jury must have 
found the advice was the procuring cause of the suicide's death in order to con- 
vict the accused. 

19 
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means of poison," and thus the instant case assumes that murder has 
been committed and that as the means used was poison, it is murder in 
the first degree. 

But does this not beg the whole question? Can the fundamental 
problem be solved without facing the issue of what crime suicide is 
and what criminal responsibility attaches to aiding its consummation? 

At common law suicide was undoubtedly self-murder. 8 To force 
another to kill himself was murder on the part of the compeller, and 
the doctrine was extended to include suicide due to persuasion, advice, 
or mutual agreement. 9 But if the abettor were not present at the act 
which caused the death, then he would be an accessory before the fact 
and escape punishment, for he could not be tried until the principal was 
first tried and convicted. 10 The effect of this rule has been avoided, 
however, by treating the accessory as the principal, whether present or 
not, on the theory that the act causing death was his act. 11 Abetting a 
suicide is then murder. 



*i Hale P. C. 411-417; 2 id. 62; 4 Blackstone, Commentaries, 95, 189, 190; 
Hales v. Petit (1563, Q. B.) 1 Plowd. 25-3 (where the opinion of Brown, J., 
apparently suggested to Shakespeare the grave-diggers' argument about suicide 
in Hamlet) ; Rex v. Dyson (1823, K. B.) Rus. & Ry. 523; Commonwealth v. 
Mink, supra note 5; see (1914) 49 Law J. 95; (1891) 55 J. P. 115; Mikell, Is 
Suicide Murder (1903) 3 Col. L. Rev. 379, where the subject is very ably 
reviewed. But American jurisdictions are at complete variance on the subject. 
For instance, to attempt suicide is a felony", but to succeed no crime at all. Dar- 
row v. Family Fund Soc. (1889) 116 N. Y. 542, 22 N. E. 1093; contra, May v. 
Pennell (1906) 101 Me. 516, 64 Atl. 885. Suicide is not a crime in Illinois. 
Royal Circle v. Acherrath (1903) 204 111. 549, 68 N. E. 492. See 8 R C. L. 351, 
where it is suggested that suicide can not be a crime in the United States because 
of its entailing at common law a forfeiture of goods and a degrading burial. 
But suicide is probably a malum in se and the nature of its penalty does not 
change the nature of the offense. 

" See Kenner, op. cit. note 7 ; see 66 L. R. A. 304 for collected cases in point ; 
see 1 Wharton, Criminal Law (nth ed. 1912) 744. 

10 Reg. v. Leddington (1839, Q. B.) 9 Car. & P. 79; Rex. v. Russell, supra note 
3 ; see Kenner, op. cit. note 7. The point is discussed in nearly every case of 
abetting suicide. By statutes in England and several American jurisdictions, 
advising another to commit suicide is made a substantive indictable offense. See 
N. Y. Penal Code, 1882, sec. 175; Ark. Rev. St. ch. 44, div. 3, art. 2, sec. 4; Calif. 
Penal Code, sec. 400; Minn. Comp. Laws, ch. 94, sec. 14; Kan. Comp. Laws, 
ch. 31, sec. 13, 326; see Blackburn v. State, supra note 3. It does not appear in 
the instant case whether the accused was present or absent when his wife drank 
the poison. 

11 Blackburn v. State, supra note 3. The abolition of the distinction between 
aiders and accessories in some jurisdictions has made such a party guilty of mur- 
der for advising a suicide, whether absent or present at the time of the act, pro- 
vided the suicide is the result of his advice. Commonwealth v Hicks, supra 
note 4; see 37 Cyc. 521. Such a statute existed in Michigan, although the 
instant case makes no mention of it. Mich. Comp. Laws, 1857, sec. 9545. It 
will be noticed, of course, that for the statute to apply, a felony must of necessity 
have been committed. It is also important to decide whether the act of the 
suicide is the act of the abettor, or the act of the abettor the act of the suicide. 
As here, for instance, one might be a crime, but the other no crime at all. 
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But thus to hold the abettor as principal must not blind us to the 
important and logical difference between an act and its consequences ; 12 
for having decided the status of suicide, it would be easy to stretch the 
"principal's" participation to absurd extremes. Thus the instant case 
either holds that the "act" of swallowing the poison was the "act" of 
the accused, 13 or that a close causal connection existed between his act 
of furnishing the poison and his wife's act of drinking it. 14 Furnish- 
ing an instrument to a criminal, if one knows a crime will be committed 
with it, is perhaps a criminal offence. But unless the "act" contem- 
plated is criminal, what crime has been committed in furnishing the 
instrument? Or how can the accessory-principal be guilty of a crime 
when the actual principal is guilty of none, both having done the same 
"act"? 

In any light the instant case has stretched the doctrine of the abet- 
tor's guilt to an extraordinary length, and beyond any of its prece- 
dents. 15 The court based its decision upon a statute, but its authori- 

12 See Cook, Act, Intention, and Motive in the Criminal Law (1917) 26 Yale 
Law Journal, 645; the writer makes a careful analysis of the word "act" as 
defined by the courts and text-writers, and argues forcefully and convincingly 
for a restriction in the breadth of its meaning. Thus, the word "act" as used 
by the courts in the present connection, must mean to include its consequences, 
and that no logical distinction can be made between the act of killing a man and 
the act of doing something which results (however remotely) in his death. See 
Salmond, Jurisprudence (16th ed. 1920) 327. If we mean by an act a muscular 
movement that is willed, the theory of holding the accessory as a principal is 
wholly untenable; but in reliance on the usual elastic meaning of the word 
convictions are being secured when by exact analysis their lack of legal founda- 
tion would be disclosed. 

13 See Withers, Status of Suicide as a Crime (1914) 19 Va. L. Rev. 641, 645; 
Burnett v. People (1903) 204 111. 208, 68 N. E. 505 : "The act of the principal is 
the act of the accessory" and "it becomes immaterial what was the character 
of the crime committed by the principal or whether there was any crime," for 
the principal is dead. The instant case cites this decision as authority and its 
reasoning is exactly analogous although not so explicit. Thus whether suicide 
is a crime or not is "immaterial." It is sufficient that "administering" poison is 
murder. By the court's own reasoning one is led to the conclusion that suicide 
must be murder; for how else does the statute apply? The "act" of the wife 
in administering poison to herself was the "act" of the accused ; if this was not 
murder, how can he be held guilty? 

"See (1909) 12 Law Notes, 163, where facts similar to those in the instant 
case are supposed and the present result questioned: "In order for one who 
incites to suicide to be guilty of murder, a causal connection must exist between 
the incitement and the suicide." See State v. Jones, supra note 4, for a dis- 
cussion of the necessity of causal connection. 

"See Larremore, op. cit. note 7: "It is doubtful whether the doctrine . . . 
could be stretched to cover instances where the project of suicide originated with 
the suicide himself, and the abettor went no further than to encourage and 
assist." The present decision is based for the most part on Blackburn v. State, 
supra note 3, where there was strong evidence of coercion. But the Ohio court 
said "It is immaterial whether the party taking the poison took it willingly, intend- 
ing to commit suicide, or was overcome by force, or overreached by fraud," and 
the words of that decision are in perfect accord with the holding in the instant 
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ties, analogy, and reasoning are those of a steady development 
in the law of suicide. To call it "homicide" and entirely disregard 
the wilful, independent, intervening suicide of the other party is to 
ignore the main factor in the case. The result in such a decision may 
be eminently just and merited, but it is not the sole consideration; the 
court's reasoning is of material importance, particularly in such a com- 
paratively uncharted phase of the law as suicide, where every decision 
is likely to mark a definite step. 

The incurable suffering of the suicide, as a legal question, could 
hardly affect the degree of criminality, although perhaps it might pal- 
liate the atrocity of the crime from a moral point of view. The life 
of those to whom life has become a burden is as much to be protected 
by law as the life of those in its full tide and enjoyment; if discrim- 
inations are to be made as to the amount of punishment due, they must 
be made by executive clemency or legislative provision. 16 



If one is caught at a distillery, which is ready for operation, does 
this give rise to the presumption that he operated it? In Barton v. 
United States (1920, C. C. A. 4th) 267 Fed. 174, the court held that the 
possession of the still would justify the inference that the possession 
is a guilty possession, as in the case of stolen goods, that the proximity 
of the accused to the place may by a reasonable inference raise the 
presumption of possession, and that it consequently becomes incumbent 
upon the accused to give some explanation of his presence there. It 
is entirely probable that the portion of the charge of the trial court, 
which is made the basis for this pronouncement by the Circuit Court of 
Appeals, was well within the rule which permits the court to comment 
upon the evidence and to state his opinion thereon. But the appellate 
court seems to confuse the difference between an inference of fact and 
a presumption of law. Proximity to the place where the still is situated 
may be a circumstance from which the jury may infer possession— it 
is a permissible inference, but it cannot be regarded as a necessary 
inference which puts the burden of going forward on the accused. 
Presumptions of fact are derived wholly by means of the common 
experience of mankind, from the course of nature, and the ordinary 
habits of society. 1 To hold, in view of this, that proximity to a place 
where an illicit article is stored gives rise to the presumption of its 
possession, seems erroneous. Unless the court is establishing a new 
presumption of law based on policy and convenience, it would seem 
that the holding in the principal case can not be supported. 

case. In the result, however, if not in the doctrine stated, the present decision 
is more extreme than any other of its kind. See (1920) 19 Mich. L. Rev. 98. 

18 See Blackburn v. State, supra note 3; see (1920) 7 Va. L. Rev. 147. 

'Thayer, A Preliminary Treatise on Evidence (1898) 549- 



COMMENTS 413 

The Supreme Court has again refused to uphold the fiction of the 
corporate entity where the corporation is a mere agent and instru- 
mentality for the violation of the law. United States v. Lehigh Val- 
ley Ry. (1920, U. S.) 41 Sup. Ct. 104. Some years ago the Lehigh 
Valley Railroad and its subsidiary, the Lehigh Valley Coal Com- 
pany, organized the Lehigh Valley Sales Company, the share-holders 
of which were identical with those of the railroad. The Sales Com- 
pany then contracted with the Coal Company to purchase all of its coal 
and not to purchase from anyone else, thus making the Sales Company 
an agency to evade the Commodities Clause of the Hepburn Act. 
Following its decision and reasoning in the case of United States v. 
Delaware, Lackawanna, and Western Ry., 1 the court held that the pur- 
chase of the coal by the Sales Company was merely a device to evade 
the law, and that the contract was therefore void. As the law now 
stands, it is doubtful whether mere identity of stock ownership in the 
absence of a contract would have been sufficient to bring the case within 
the Commodities Clause. The next logical step in "piercing the veil of 
corporate entity" would seem to be to construe this identity of stock- 
holders as giving the corporation a legal or equitable interest in the 
commodity. 



In Hut chins v. Maunder (1920, K. B.) 37 T. L. R. J2, it was held 
that putting an automobile with a worn steering gear on the highway 
was in itself negligence on the part of the owner, although the failure 
to discover the defect was not negligent; 1 or, as the counsel for the 
plaintiff said, it was placing on the public highway a "wild beast" and 
not a "domesticated animal." Hence it would seem that in England 
motor cars are potential ferae naturae. Each "Henry" or "Rolls" may 
go wild at any moment. 2 Car owners may find themselves in possession 
of a "wild beastie." 3 Fortunately this dual personality is not recog- 
nised in this country, and automobiles are still ferae domesticae* 
though those who indulge in breeding them are liable for any bad habits 
acquired while they are being raised. 5 

1 (1915) 238 U. S. 516, 35 Sup. Ct. 873. 

x The car had just been purchased second hand, and was being driven by the 
engineer who recommended the purchase. 

2 The breed in this case was "Rover." 

3 See discussion in Guzzi v. New York Zoological Soc. (1920, App. Div.) 182 
N. Y. Supp. 257; see 11 L. R. A. (n. s.) 748, note. 

* See Allen v. Schultz (1919) 107 Wash. 393, 181 Pac. 916 (held to be negligence 
not to have brakes in order). But see King v. Smythe (1918) 140 Tenn. 217, 204 
S. W. 296 (held, that an automobile was not such a "dangerous agency" as to 
make the owner "liable . . . irrespective of relationship of master and servant"). 
Also see Landry v. Oversen (1919, Iowa) 174 N. W. 255 (held, that an automo- 
bile is not per se a dangerous agency). 

5 See Johnson v. Cadillac Motor Car Co. (1919, C. C. A. 2d) 261 Fed. 878 (held, 
that an automobile manufacturer was liable for damages caused by the breaking 
off of a defective wheel). See 37 L. R. A. (n. s.) 560, note. 



